



























































ALM GL ch. 40A, § 5

No vote to adopt any such proposed ordinance or by-law or amendment thereto shall be taken until a report with
recommendations by a planning board has been submitted to the town meeting or city council, or twenty-one days
after said hearing has elapsed without submission of such report. After such notice, hearing and report, or after twenty-
one days shall have elapsed after such hearing without submission of such report, a city council or town meeting may
adopt, reject, or amend and adopt any such proposed ordinance or by-law. If a city council fails to vote to adopt any
proposed ordinance within ninety days after the city council hearing or if a town meeting fails to vote to adopt any
proposed by-law within six months after the planning board hearing, no action shall be taken thereon until after a
subsequent public hearing is held with notice and report as provided.

No zoning ordinance or by-law or amendment thereto shall be adopted or changed except by a two-thirds vote of all
the members of the town council, or of the city council where there is a commission form of government or a single
branch, or of each branch where there are two branches, or by a two-thirds vote of a town meeting; provided, however,
that if in a city or town with a council of fewer than twenty-five members there is filed with the clerk prior to final
action by the council a written protest against such change, stating the reasons duly signed by owners of twenty per
cent or more of the area of the land proposed to be included in such change or of the area of the land immediately
adjacent extending three hundred feet therefrom, no such change of any such ordinance shall be adopted except by a
three-fourths vote of all members.

No proposed zoning ordinance or by-law which has been unfavorably acted upon by a city council or town meeting
shall be considered by the city council or town meeting within two years after the date of such unfavorable action
unless the adoption of such proposed ordinance or by-law is recommended in the final report ot the planning board.

When zoning by-laws or amendments thereto are submitted to the attorney general for approval as required by secrion
thirtv-nvo of chapter forty, he shall also be furnished with a statement which may be prepared by the planning board
explaining the by-laws or amendments proposed, which statement may be accompanied by explanatory maps or plans.

The effective date of the adoption or amendment of any zoning ordinance or by-law shall be the date on which such
adoption or amendment was voted upon by a city council or town meeting; if in towns, publication in a town bulletin
or pamphlet and posting is subsequently made or publication in a newspaper pursuant to secrion rhirry-nvo of chaprer
Jorry. If, in a town, said by-law is subsequently disapproved, in whole or in part, by the attorney general, the previous
zoning by-law, to the extent that such previous zoning by-law was changed by the disapproved by-law or portion
thereof, shall be deemed to have been in effect from the date of such vote. In a municipality which is not required to
submit zoning ordinances to the attorney general for approval pursuant to section thirtv-hwo of chapter forty, the
effective date of such ordinance or amendment shall be the date passed by the city council and signed by the mayor or,
as otherwise provided by ordinance or charter; provided, however, that such ordinance or amendnient shall
subsequently be forwarded by the city clerk to the office of the attorney general.

A true copy of the zoning ordinance or by-law with any amendments thereto shall be kept on file available for
inspection in the office of the clerk of such city or town.

No claim of invalidity of any zoning ordinance or by-law arising out of any possible defect in the procedure of
adoption or amendment shall be made in any legal proceedings and no state, regional, county or municipal officer
shall refuse, deny or revoke any permit, approval or certificate because of any such claim of invalidity unless legal
action is commenced within the time period specified in sections thirty-two and thirty-two A of chapter forty and
notice specifying the court, parties, invalidity claimed, and date of filing is filed together with a copy of the petition
with the town or city clerk within seven days after commencement of the action.

History

1975, 808, § 3; 1977, 829, §§ 3B, 3C; 1984, 189, § 47; 1987, 685, § 3: 1991, 515. §§ 1. 2; 1996, 238, § 16; 199S. 161. § 255;
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ALM GL ch. 404, § 11

Current through Act 268 of the 2018 Legislative Session.

Annotated Laws of Massachusetts > PART I ADMINISTRATION OF THE GOVERNMENT (Chs. 1-182) >
TITLE VII CITIES, TOWNS AND DISTRICTS (Chs. 39 - 494) > TITLE VII CITIES, TOWNS AND
DISTRICTS (Chs. 39 — 494) > Chapter 404 Zoning (§§ 1 — 17)

§ 11. Notice and Publication; Review of Special Permit Applications; Certificate of
Special Permit or Variance.

In all cases where notice of a public hearing is required notice shall be given by publication in a newspaper of general
circulation in the city or town once in each of two successive weeks, the first publication to be not less than fourteen
days before the day of the hearing and by posting such notice in a conspicuous place in the city or town hall for a
period of not less than fourteen days before the day of such hearing. In all cases where notice to individuals or specific
boards or other agencies is required, notice shall be sent by mail, postage prepaid. “Parties in interest” as used in this
chapter shall mean the petitioner, abutters, owners of land directly opposite on any public or private street or way, and
abutters to the abutters within three hundred feet of the property line of the petitioner as they appear on the most recent
applicable tax list, notwithstanding that the land of any such owner is located in another city or town, the planning
board of the city or town, and the planning board of every abutting city or town. The assessors maintaining any
applicable tax list shall certify to the permit granting authority or special permit granting authority the names and
addresses of parties in interest and such certification shall be conclusive for all purposes. The permit granting authority
or special permit granting authority may accept a waiver of notice from, or an affidavit of actual notice to any party in
interest or, in his stead, any successor owner of record who may not have received a notice by mail, and may order
special notice to any such person, giving not less than five nor more than ten additional days to reply.

Publications and notices required by this section shall contain the name of the petitioner, a description of the area or
premises, street address, if any, or other adequate identification of the location, of the area or premises which is the
subject of the petition, the date, time and place of the public hearing, the subject matter of the hearing, and the nature
of action or relief requested if any. No such hearing shall be held on any day on which a state or municipal election,
caucus or primary is held in such city or town.

Zoning ordinances or by-laws may provide that petitions for special permits shall be submitted to and reviewed by one
or more of the following and may further provide that such reviews may be held jointly:—the board of health, the
planning board or department, the city or town engineer, the conservation commission or any other town agency or
board. Any such board or agency to which petitions are referred for review shall make such recommendations as they
deem appropriate and shall send copies thereof to the special permit granting authority and to the applicant; provided,
however, that failure of any such board or agency to make recommendations within thirty-five days of receipt by such
board or agency of the petition shall be deemed lack of opposition thereto.

When a planning board or department is also the special permit granting authority for a special permit applicable to a
subdivision plan, the planning board or department may hold the special permit public hearing together with a public
hearing required by sections 81K to 81GG inclusive of chapter 41 and allow for the publication of a single
advertisement giving notice of the consolidated hearing.

Upon the granting of a variance or special permit, or any extension, modification or renewal thereof, the permit
granting authority or special permit granting authority shall issue to the owner and to the applicant if other than the
owner a copy of its decision, certified by the permit granting authority or special permit granting authority, containing
the name and address of the owner, identifying the land affected, setting forth compliance with the statutory
requirements for the issuance of such variance or permit and certifying that copies of the decision and all plans
referred to in the decision have been filed with the planning board and city or town clerk.
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Section 3.2. - The Board of Appeals.

3.2.1. Appointment and Organization. There shall be a Board of Appeals, as established in accordance
with M.G.L. Chapter 40A,_Section 12, as amended. Said Board shall consist of five (5) members and two (2)
associate members, appointed by the Mayor and subject to the confirmation of the Board of Aldermen. The
members of the Board shall be appointed for five-year terms and associate members for two-year terms,
except that the terms of the initial appointees shall be shortened and so arranged that the term of one (1)
member and one (1) associate member shall expire annually. An appointed associate member shall be
designated by the Chairman of the Board to sit in the place of any member incapacitated by personal
interest, inability to act, or absence. Vacancies shall be filled for unexpired terms in the same manner as in
the case of the original appointment. The Board shall keep minutes of its proceedings and may adopt such

rules of procedure and policy as it may deem necessary to the conduct of its affairs.

3.2.2. Powers and Duties. The Board of Appeals shall act in strict accordance with the procedure
specified by law and by this Ordinance, and shall have the following powers and duties as are prescribed by

law:

a. Zoning Appeals. To hear and decide appeals from any person unable to obtain a permit
orl' enforcement action from the Building Official or an administrative officer; or from
any person, including any officer or board of the City, aggrieved by an order or decision
of the Building Official or other administrative official, in violation of M.G.L. Chapter 40A

or the zoning ordinance.

b. Special Permits. To hear and decide requests for Special Permits upon which the
Planning Board is not specifically designated as the Special Permit Granting Authority

under this ordinance.

c. Variances. To authorize upon appeal with respect to a particular parcel of land or to an
existing building thereon, a Variance from the terms of this Ordinance where, owing to
soil conditions, shape or topography of land or structure, especially affecting such
parcel or building, but not affecting generally the zoning district in which itis located, a
literal enforcement of the provisions of this Ordinance would involve substantial
hardship to the appellant, and where desirable relief may be granted without
substantial detriment to the public good and without nullifying or substantially
derogating from the intent or purpose of this Ordinance, but not otherwise.

(Ord. No. 2011-02, § 4, 2-10-2011)
3.2.3. Zoning Appeals.

3.2.3.1. Standing to Appeal. Appeals to the Board of Appeals may be taken by any
person aggrieved by reason of his/her inability to obtain a permit or enforcement action

from any administrative official under the provisions of this Ordinance, or by any
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d. Posting notice in a conspicuous place in the City Hall for a period of not less than fourteen (14) days before the d.
hearing.

Note— § 5.3.2, items "b" and "c", were amended by Ordinance 1991-10 on August 22, 1991.

5.3.3. Public Hearing, Receipt of Recommendations. Except as hereinafter provided, the SPGA shall hold a public hearing on
the application, as provided in M.G.L. Chapter 40A, Section 9 and also meeting the notification requirements of Section 5.3.2
above, within sixty-five (65) days after the filing of a complete application and, except as hereinafter provided, shall take final
action on an application within ninety (90) days after the hearing. The applicant may grant permission for the SPGA to extend the
required timeframe before which the SPGA must provide notice and open a public hearing. The SPGA shall not make a decision on
an application for a special permit or special permit with site plan review until boards, commissions and departments which have
been notified have submitted reports or recommendations thereon or if reports are not received, until thirty-five (35) days have
elapsed since receipt by such boards or agencies of the application. Failure of any such board or agency to make

recommendations within said thirty-five (35) days shall be deemed lack of opposition thereto.
Note— § 5.3.3 was amended by Ordinance 1991-10 on August 22, 1991.
(Ord. No. 2011-02, § 6, 2-10-2011)

5.3.4. Extension of Time for Action, Leave to Withdraw. The period within which final action shall be taken may be extended for
a definite period by mutual consent of the SPGA and the applicant. In the event the SPGA determines that the plans and evidence
included with the application or presented to it at the public hearing are inadequate to permit the SPGA to make a finding and

determination, in its discretion, instead of denying the application, it may:

(a) Adjourn the hearing to a later date to permit the applicant to submit a revised site plan and further evidence,
provided, however, that such adjournment shall not extend the ninety (90) day period within which final action
shall be taken by the SPGA, unless said period is extended to a day certain by mutual consent. In such case,
the applicant shall bear the cost of readvertising the continuance and renotification of the property owners; or

(b) Grant a leave to withdraw without prejudice so that the applicant may submit a revised application which shall
not be considered as a repetitive petition. Such revised application shall be treated as a new application in

accordance with Section 5.3.1.

5.3.5. Decision of the SPGA. The SPGA may grant, grant with conditions, deny, or grant a leave to withdraw an application for a
special permit or a special permit with site plan review. A decision to grant, or grant with conditions, shall cite the specific section
of this Ordinance which refers to the granting of a special permit or special permit with site plan review and shall incorporate by
reference the plans which have been filed with the application. A copy of the decision shall be filed with the City Clerk and shall be
furnished to the applicant, to all parties in interest, and to every person present at the hearing who requested that notice be sent

to him/her and stated the address to which the notice was to be sent.

Any person aggrieved by a decision of the SPGA may file an appeal to a court of the Commonwealth by bringing an action
within twenty (20) days of the date the decision was filed with the City Clerk, as provided for in M.G.L. Chapter 40A, Section 17.

An Applicant is not entitled to a special permit or a special permit with site plan review and the SPGA, in its discretion, may

decline to grant the special permit if it is unable to make a positive finding and determination as required in this Article.

The Applicant shall be responsible for filing in the Registry of Deeds, or, where applicable, in the Land Court of the
Commonwealth, a copy of the City Clerk certified decision of the SPGA granting a special permit or special permit with site plan’
review. Prior to the issuance of a building permit, the applicant shall present to the Superintendent of Inspectional Services

evidence of such recording.

(Ord. No. 2011-02, §8 7, 2-10-2011)
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Sec. 2-44. - Public hearing notice given by city clerk.

Whenever any petition is filed with the city clerk on which a hearing before the board of aldermen is
required, he or she shall cause notice to be given of such hearing to be held at the next convenient regular
meeting of the board.

(Code 1963, § 3-30)

Sec. 2-45. - Public hearing notice paid by petitioner.

Before a notice of a hearing before the board of aldermen is given, the petitioner shall deposit with the

city clerk a sum of money sufficient to pay the expense of such notice.

(Code 1963, § 3-31)

Sec. 2-46. - Public hearing publication requirements.

In such case where it is provided by law or by ordinance that notice of a hearing before the board of
aldermen shall be given by publication, such notice shall be published in a weekly newspaper published in
the city, if any, or in a daily newspaper published in the city, if any.

(Code 1963, § 3-32)
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