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1980 and proposed changes to public charge rules
There are two different but intersecting proposals from the Trump administration that affect immigrants access to federal housing and other public benefit programs.  I will attempt to address both briefly.  This is not a comprehensive analysis of these federal policy orders but a summary only. A wealth of additional information is available on https://protectingimmigrantfamilies.org/.
Proposed Rule regarding mixed-status immigrant families in federal housing programs or applying for federal housing programs – Announced May 10, 2019 – comment period still open
On May 10, 2019 the Trump Administration announced new rules relating to federal housing programs (public housing and Section 8 programs) which would prohibit some “mixed-status families” from occupying federal housing programs.  The current rules allow mixed immigrant households – those with some members with HUD required status, usually legal permanent resident status or citizenship status, and some members without such status to live in federally subsidized housing subject to special “pro-ration” rules regardless of which members of the household are immigration eligible for federal housing.  Proration means that only persons meeting HUD-required immigration status will receive a federal housing subsidy.  Simplified, here is an example of how pro-rated rent works for a mixed immigrant family:

An immigrant father who is undocumented lives with his two citizen children in a unit with a 
Project Based Section 8 voucher.  The total contract rent for the apartment is $1,800/month.  The 
family’s income is $900/month.  30% of this family’s income is $300.  This means under 
normal 
circumstances (again simplified here) the family would pay $300 and HUD would pay $1,500 
toward the rent.  However since only two, rather than all three, of these families members are 
eligible for federal housing assistance the 
subsidy would only be 2/3 of the normal $1,500 
Housing Assistance Payment (HAP).  The normal HAP payment of $1500 for three household 
members = $500 subsidy per eligible household member.  Here there are 
two eligible members so 
the HAP payment would be $1,000 and the tenants would have to pay $800/month instead of 
$300/month for their rent.
Under the proposed rules mixed immigrant households would no longer be allowed to live in federal housing programs unless the head of household and spouse have eligible immigration status.  This means that either the ineligible members would have to leave the housing or the whole family would have to leave the housing.  In most cases, families will likely opt not to be separated and vacate their units collectively.  
Number of Somerville Families Affected:
Somerville families currently living in federal public housing and/or living in units with Section 8 mobile or Project Based subsidies: On May 29, 2019 Somerville Housing Authority (SHA) responded to my request for information about mixed immigrant households living in covered federal housing programs.  SHA currently has sixteen mixed immigrant families paying a “pro-rated” rent living in federal public housing.  They also have four mixed immigrant households in units with Project-Based and/or mobile Section 8 vouchers also paying a pro-rated rent.  There may be some number of mixed immigrant households with Boston Housing Authority, Metro-Housing or HUD issued vouchers or Section 8 Project-Based units (that are not funded by the Somerville Housing Authority) but this number is unknown and likely to be quite small.   Under the proposed new rule eligible immigrant status would need to be verified for all household members the first recertification after the effective date of the new rules.  
Also, importantly, no new mixed immigrant households will be allowed to enter federal public housing or Section 8 programs unless the head of household and spouse have HUD-eligible immigration status. 

Example:   A mother who has work authorization but not permanent resident status lives with her 
four citizen children in federal public housing. Either the mother would need to leave the 
household 
and the children would need to be put into the custody of an adult with eligible 
immigration status 
or the entire family would need to vacate the unit.
Proposed changes to the Public Charge rules:
Certain non-citizens are subject to a “public charge” test when they apply for lawful permanent resident status, when they need an extension or changes to their non-immigrant status and/or when they seek to re-enter the country after six months
. They can be denied the relief they are seeking if they are found likely to be a public charge. The public charge test is a prospective test that looks at whether an individual is likely to be reliant on government benefits for their support in the future.  No one factor is definitive but the test considers such factors as age, limited English proficiency, earning less than 125% of the federal poverty level, disability etc.  Persons earning more than 250% of poverty will generally be considered “not likely to become a public charge.”
Current rules: Currently, the public charge test considers as evidence of likelihood to become a public charge receipt of cash benefits by the household member seeking to adjust status or re—enter
 .  Cash benefits are benefits received from programs such as Transitional Aid to Families with Dependent Children (TAFDC) Supplemental Security Income (SSI), Emergency Aid to Elderly, Disabled and Children (EAEDC).   The public charge test as currently interpreted does not consider non-cash benefits like SNAP, MassHealth or public housing.
Trump Proposal: The Trump Administration is seeking to amend these regulations to broaden the types of programs which can be considered in the public charge test to include 1) Federal housing programs including Section 8 vouchers, Section 8 project-based assistance and federal public housing
; 2) SNAP 3) MassHealth except for emergency coverage only and 4) Medicare Part D low income subsidies.
The comment period for the public charge rules is over.  The federal government has not yet issued any further guidance or  permanent regulations so the “current” or “old” rules still remain in effect.

How will Somerville residents be affected by the inclusion of federal housing programs in the public charge test?

There are two primary ways that Somerville families in federal housing programs or those needing to access affordable housing would be affected if Trump’s proposed Public Charge rules go into effect as drafted:
First: Public charge disqualifications based on federal housing:  The proposed rule will not necessarily render an adult who is living in federal public housing paying pro-rated rent  likely to become a public charge. If the adult  immigrant seeking to adjust status is living in federal housing but NOT  receiving a housing subsidy for themselves due to pro-rated rent rules, the fact that their citizen children living with them in federal housing programs are receiving rent “subsidies” should not be disqualifying for the parent even under the new rules.  However, if legal permanent residents living in federal housing leave the country for six or more months and then seek to re-enter the U.S. they could potentially be denied re-entry on public charge grounds.  In addition, since these rules are quite complicated it is unclear how many consular officials will accurately make these distinctions and/or how many families will seek to vacate public housing preemptively so that the actual impact of the changes on Somerville families is hard to predict.
Second: The chilling factor:  Unfortunately it has been well documented that many immigrants are currently avoiding applying for public housing or other necessary benefits due to fear of it affecting their immigration status regardless of  whether they are actually likely to be subject to a public charge test.  Immigrants are also unlikely to know that an application to state public housing should not impact their eligibility for adjustment of status.  Some research estimates that the new public charge rule could reduce immigrant applications for benefits by up to 60% regardless of whether the immigrant is actually subject to public charge rules
.

Families in state public housing:  Somerville Housing Authority has approximately 674 units of state public housing.  Since state public housing does not require any particular immigration status in order to determine eligibility, it is unknown how many of these families have one or more members that are undocumented or lack permanent resident status.  This number is likely to be fairly high.  Several years ago Somerville Housing Authority collected some immigration information from state public housing residents to determine the impact on families in state public housing if SHA were to “federalize” its portfolio through a special HUD program.  SHA then determined that the percentage of families that would be affected by a switch from state to federal public housing due to immigration status was high causing it to abandon thoughts of federalizing its state portfolio.  While living in state public housing should not impact public charge decisions it is unknown how many families might abandon such housing due to lack of information and/or an abundance of caution.  Perhaps more significant is the chilling effect on those families needing public housing but afraid to apply to any affordable housing programs. 
How will Somerville residents be affected by the inclusion of SNAP, Masshealth and Medicare as factors in a public charge test?
SNAP: According to the City of Somerville’s Community Food System Assessment dated July, 2018 as of 2015 there were approximately 3,000 Somerville families receiving Supplemental Nutrition Assistance Program (SNAP) benefits. It is unknown how many of these families receiving SNAP includes non-citizens.  It was also estimated that approximately 61% of Somerville households that were income eligible for SNAP were not receiving SNAP in 2015.  As a practical matter, since very few adults who are neither citizens nor legal permanent residents are eligible to receive SNAP, the number of SNAP households affected because they are seeking to adjust their status to that of a legal permanent  resident should be low.  SNAP benefits for children who are non-citizens should not be counted against an adult adjusting status but again, there is no guarantee this would be assessed correctly and there has been a clear chilling effect on immigrants applying for SNAP benefits.
MassHealth and Medicare Part D subsidies:
Immigrant families in Somerville are likely to see the biggest impact on their communities from the inclusion of health care programs as a factor in public charge determination.  It is estimated that four million non-citizen immigrants receive Medicaid benefits in the U.S. According to Somerville’s Well Being Report
 approximately 24.7% of Somerville residents are foreign born and approximately 27.3% of Somerville mother’s receiving pre natal health benefits received them through a public health insurance program.  19% of Somerville Public Schools’ students are classified as those with Limited English Proficiency. Only 4.5% of Somerville residents lacked health insurance entirely. While none of these statistics alone or together tells us how many Somerville non-citizens receive MassHealth or Medicare part D benefits, it appears certain that there are many such families living in Somerville.   Again, as stated previously, whether or not a family on Medicaid or Medicare Part B would be subject to public charge rules it is estimated that applications for medical benefits could fall as much as 60% due to the chilling effect of the proposed changes if approved.  In addition to the effect of changes to the definition of public charge, the Trump Administration has indicated it will be more aggressive in pursuing sponsors of immigrants to collect back Medicaid funds spent on immigrant residents with sponsors who have signed affidavits of support
.  This is likely to compound the problem of immigrant residents foregoing necessary healthcare or declining the opportunity to apply for health benefits.
Advocacy efforts responding to Trump’s proposals:
Immigrant advocacy groups and allies are engaging in a wide range of actions to defeat these proposals including soliciting a huge volume of comments on the proposed rules, filing legislation to block the proposed changes and exploring possible litigation.  Comments on the proposed housing rules can be submitted until July, 2019.  Information on how to submit comments is at https://protectingimmigrantfamilies.org/take-action. 
� There is no public charge test for certain categories of immigrants including refugees, asylees, survivors of tracking, those applying for status under the Violence Against Women Act, special immigrant juveniles, people paroled into the U.S., lawful permanent residents seeking to become citizens, and a few other categories of immigrants. National Housing Law Project’s Technical Fact Sheet for housing advocates updated Oct. 10, 2018.


� Receiving benefits for minor children but not for oneself should not be considered a factor relevant to the public charge inquiry under current rules or under the proposed rule.  


�/ These three housing programs are expressly subject to the proposed public charge rules.  It is possible that additional programs such as Section 8 Mod. Rehab. or the Veterans Supportive Housing program  (VASH) would also be covered by the proposed new rules.  Trump Administration’s Proposed Public Charge Rule, National Housing Law Program Technical fact sheet, updated October 18, 2018.


� / See Chilling Effects: the Expected  Public Charge Rule and Its Impact on Legal Immigrant Families’ Public Benefits Use,  Migration Policy Institute, June 2018.


� /The Wellbeing of Somerville Report, Cambridge Health Alliance, 2017.


� /Memorandum on Enforcing the Legal Responsibilities of Sponsors of Aliens Issued by President Trump on May 23, 2019.
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